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THE GREAT IMPORTANCE OF THE POWER OF 
THE PRESIDENT OF THE UNITED STATES 
TO APPOINT FEDERAL JUDGES, LOST 
SIGHT OF. 





Due {process of law is government itself. 
This being true it necessarily follows that the 
power of the president of the United States 
to appoint federal judges, is the greatest 
function of his exalted office; when this func- 
tion is in any degree departed from, to that 
extent the president shirks his greatest re- 
sponsibility. Political custom has been usher- 
ed into the secret places of the most high, and 
the result is a prostitution of one of the most 


‘sacred provisions of the federal constitution. 


This has come about by gradual process, 
until the evil has become so intrenched, that 
even the big club of the president will have 
to be wielded with tremendous force to drive 
this custom to Hades, where it came from, 
to undermine the most important function 
of our government. The constitution of the 
United States came from the people; it is 
vox populi. To allow senators and congress- 
men to pay their political debts, by permit- 
ting them to select the federal judges, we 
say, is nothing short of the prostitution of the 
most important function of the presidential 
office. So long as we have good and learned 
men, in the seats of the federal judges, the 
nation will be safe, for, upon them depends 
the due process of the law. There was never 
atime when the importance of having good 
and learned men on the federal benches 
needed emphasizing more than the present. 
There never has been a time when the mater- 
ial selected, as a general rule, was worse. 
This is a matter so generally recognized by 
the members of the bar that it is not neces- 
sary to cite cases. We find the worst situa- 
tions in the territories. It is true that there 
are many good federal judges, but these do 
not make up for the poor material found in 
many other places. We can only judge of 
the value of a custom by comparing its good 
and bad results. The results on the whole 
are so bad, there should be no hesitation on 
the part of the president in taking upon him- 





self the whole responsibility of seeing to 
it that the right kind of material is 
selected for the bench. In the case of 
the election of judges the people must 
be instructed as to the importance of having 
well trained men for these most responsible 
positions. The greatest lack of foresight is 
shown in the provision in the constitution of 
Oklahoma regarding the salary for the su- 
preme judges. It provides four thousand 
dollars a year and the result is that those 
best able to hold such positions cannot af- 
ford to give up their practice to take them. 
But if the president of the United States has 
lost sight of his greatest responsibility and 
does not seem to appreciate the great need of 
giving the most careful and thoughtful con- 
sideration to the appointment of the federal 
judiciary, is it strange that the people should 
not see the importance of selecting and pro- 
viding the means which will enable them to 
acquire the best ability to be had? 

There is no surer way of undermining the 
foundations of a republic than to leave such 
appointmeats to politicians, who use the con- 
fidence reposed in them to pay off political 
obligations, or give the office to some relative - 
who is wholly incapable of filling the office, 
and when such abuse and even worse abuse 
is applied to the federal judiciary we have 
the greatest possible menace to the founda- 
tions of our government. 

With what fearful force comes the language 
of Mr. Justice Grier, in the case of Marshall 
v. Baltimore & Ohio Railroad Company, 16 
How. 1. c. 3385.(57 U.S.), and what a picture 
of existing conditions. ‘‘Influences secretly 
urged under false and covert pretences must 
necessarily operate deleteriously on legisla- 
tive action, whether it be employed to obtain 
the passage of private or public acts. Bribes 
in the shape of high contingent compensations, 
must necessarily lead to the use of improper 
means and the exercise of undue influence. 
Their necessary consequence is the demorali- 
zation of the agent who covengnts for them; 
he is soon brought to believe that any means 
which will produce so beneficial a result to 
himself are ‘proper means ;’ and that a share 
of these profits may have the same effect of 
quickening the perceptions and warming the 
zeal of influential or careless members in fa- 
vor of his bill. The use of such means and 
such agents will have the effect to subject 
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the state governments to the combined capital 
of wealthy corporations, and produce univer- 
sal corruption, commencing with the repre- 
sentative and ending with the elector. Spec- 
ulators in legislation, public and private, a 
compact corps of venal solicitors, vending 
their secret influences, will infest the capitol 
of the Union and every state, till corruption 
shall become the normal condition of the body 
politic, and it will be said of us as of Rome— 
Omne Romae venale.’’ 

Unless the presidents of the United States 
rise to this responsibility the whole federal 
judiciary will be under the influence 
of the money powers. The salvation of the 
nation depends upon the kind of men who are 
given the responsibility of duly administering 
its laws. The importance of great laws was 
shown in our last week’s issue in the quota- 
tion from the Antigone of Sophocles, and the 
maxim Lex non exacte definit sed arbitrio 
boni viri permittit. Great and good men 
will make and enforce great laws; and these 
‘*make a state.’’ 


NUTES OF IMPORTANT DECISIONS. 


INJUNCTION—SUFFICIENCY OF BILL CHARG- 
ING INDUCING VIOLATIONS OF CONTRACTS.—In 
the case of Dr. Miles Medical Co. v. Jaynes Drug 
Co., 149 Fed. Rep. 838, we find an interesting 
question discussed as to the sufficiency of a bill in 
equity for an injunction and an account; the 
question being raised on a demurrer to the bill. 
The material allegations of the bill, as summar- 
ized by the court, are as follows: ‘The com- 
plainant is the exclusive owner of certain secret 
formulas for making proprietary medicines, and 
is extensively engaged in the manufacture of 
these medicines. It sells these medicines to 
wholesale and retail druggists on what is koown 
as the direct contract plan. Under this system of 
agency contracts, the medicines are sold to job- 
bers, retailers, and consumers at fixed and uni- 
form prices, and the jobbers agree to sell only to 
retailers who have executed contracts, and these 
retailers agree to sell only to purchasers for con- 
sumption. The medicines are put up in various 
original and distinctive cartonsand bottles, bear- 
ing certain labels, trade-marks, and trade-names. 
Asa means of identifying each package, serial 
numbers are stamped upon the carton. All drug- 
gistsare givenfull opportunity of signing these 
contracts and of obtaining these articles at fixed 
and uniform prices. ‘These contracts are in force 
between the complainant and nearly all the whole- 
sale druggists of the country and over 40,000 retail 





druggists. The purpose of the system is to pre- 
vent secret rebates, discrimination, price- cutting, 
demoralization of trade, and injury to the reputa- 
tion and good will of the complainant’s business. 

The defendants are wholesale and retail] drug- 
gists. having stores in various places in the city 
of Boston. Refusing the opportunity -offered 
them to execute these contracts, the bill charges 
that the defendants have combined and conspired 
with complainant’s agents, and that they have 
adopted a system of illegally and fraudulently 
obtaining these medicines. The methods em- 
ployed consist in inducing retail dealers to exe- 
cute contracts for the purpose of procuring these 
medicines from jobbers, and then turning over 
medicines so procured to the defendants: in pro- 
curing contracts from retailers, and persuading 
jobbers to sell complainant's medicines, osten- 
sibly to such retailers, but in reality to defend- 
ant’s: in persuading and inducing retail drug- 
gists under contract with the complainant to 
supply these medicines to defendants in violation 
of such contracts, or by deceiving such retailers 
into sales by fraudulently stating that the pur- 
chases are for consumption, and not for resale. 
The defendants, it is alleged, offer for sale and 
sell the medicines so obtained at cut rates, there- 
by demoralizing prices, depleting trade, and caus- 
ing irreparable injury to the complainant. The 
defendants further employ the complainant’s 
medicines as a means of attracting customers, and 
then substituting and selling other remedies, 
thus inducing such customers to abandon their 
original intention of purchasing the complain- 
ant’s medicines. In case of the sale of complain- 
ant’s medicines. the defendants mutilate, oblit- 
erate or cover up the trade-marks, trade-names, 
and serial numbers upon the packages or cartons. 

The bill prays that the defendants may be en- 
joined from persuading persons who have entered 
into contracts with the‘complainant from breaking 
their contracts by selling and delivering to the 
defendants the complainant's medicines, and 
from procuring from any retail druggist the exe- 
eution of contracts with the complainant, and 
from passing themselves off to any jobber under 
contract with the complainant as representing are- 
tail druggist who has executed a proper contract, 
and from procuring in any way the complainant's 
remedies from any wholesale or retail dealer who 
has entered into contracts with the complainant 
in violation of those contracts, and from muti- 
lating or defacing the complainant’s packages, or 
changing its cartons or labels, and for other relief. 

The theory upon which this billis framed is 
clear. The complainant’s medicines are only 
sold to wholesale and retail druggists under 
direct contracts with the complainant. The com- 
plainant finds that the defendants are selling its 
medicines at cut rates in mutilated packages. 
The bill charges the defendants with having ob- 
tained these medicines by unlawfully combining 
with, persuading, or deceiving, the agents of the 
complainant to break their contracts, and thus 
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obtaining these medicines illegally and in viola- 


tion of these contracts, and the bill seeks to en- 
jvin the defendants from pursuing this course of 
conduct. The bill contains a sufficiently clear 
statement of all the material facts to enable the 
defendants to make the proper defense thereto. 
It is probably impossible fr the complainant to 
make the allegations more specific by naming 
the particular druggists with whom the defendants 
have combined and conspired, since it appears 
from the bill that the defendants obliterate the 
identifying serial numbers upon the packages 
they sell. By this means the complainant is pie- 
vented from ascertaining the jobber or retailer to 
whom the package was originally sold. The bill, 
however. does set forth with great fullness the 
title and rights of the complainant and the viola- 
tion of those rights. It alleges, in various forms 
and with sufficient definiteness, the substantial 
facts of collusion, combination, and persuasion 
by the defendants with wholesale and retail 
druggists who are under contract with the com- 
plainant. It is a course of conduct which the bill 
seeks to enjoin, rather than any particular act. 
The rules of certainty do not require any more 
specific statements in bills of this character. 
Swift & Co. v. United States, 196 U. S. 375, 490, 
25 Sup. Ct. Rep. 276, 49 L. Ed. 518; United States 
v. Bell Telephone Co., 128 U. S. 315, 356, 9 Sup. 
Ct. Rep. 90. 32 L. Ed. 450. 

The remaining and more important question is 
whether the vill states a case for relief in equity. 
If the complainant's system of contracts is lawful, 
it is clear that the allegations of the bill are sufli- 
cient, for the bill charges the defendants with 
unlawfully combining with and persuading the 
complainant’s agents to break their contracts, 
and thereby obtaining complainant’s medicines 
in violation of those contracts, and this is a famil- 
iar and well-settled ground of equitable relief. 
Wells & Richardson Co. v. Abraham, 146 Fed. 
Rep. 190; Dr. Miles Medical Co. v. Platt, 142 Fed, 
Rep. 606; Angle v. Railway Co., 151 U.S. 1, 14 
Sup. Ct. Rep. 240, 38 L. Ed. 55; Garst v. Charles, 
187 Mass. 144, 72 N. E. Rep. 839; American Law 
Book Co. v. Thompson Co., 84 N. Y. Supp. 225; 
Board of Trade v. Christie, 198 U.S. 236, 251, 25 
Sup. Ct. Rep. 637, 49 L..Ed. 1031; Exchange Tele- 
graph Co. v. Gregory, L. R. 1 Q. B. D. (1896) 
147; Sperry & Hutchinson Co. v. Mechanics’ 
Clothing Co., 128 Fed. Rep. 800. See, also, 
Heath v. American Book Co., 97 Fed. Rep. 533; 
Walker v. Cronin, 107 Mass. 555; Moran v. Dun- 
phy, 177 Mass. 485,59 N. E. Rep. 125,52 L. R. 
A. 115, 83 Am. St. Rep. 289; Lumley v. Gye, 2 
El. & Bl. 215; Bowen v. Hall, 6Q. B. D. 333. * 

It only remains to inquire whether the system 
of contracts set out in the billis lawful. It is to 
this point that the arguments and briefs of coun- 
sel have been largely addressed. The contention of 
the defendants 1s that these contracts are unlaw- 
ful because they are in restraint of trade. In sup- 
port of this position they do not rely so much 
upon the common-law rule as upon the federal 





statute. Act July 2, 1890, ch. 647,26 Stat. 209, 
U.S. Comp. St. 1901, p. 3200. : 

The bill alleges that the complainant is the ex- 
clusive owner of these secret formulas, and the 
exclusive manufacturer of these remedies. It 
follows that, until voluntary disclosure or 
lawful discovery, the complainant has an exclu-, 
sive property in these trade secrets, and has the 
exclusive right to make, use, and vend the articles 
made thereunder. The exclusive right of prop- 
erty in a trade secret is, of necessity, a monopoly, 
the same as a patent or acopyright. The com- 
plainant may make these articles, or refrain from 
making them. It may sell them, or refrain from 


Selling them. It may sell them to one person and 


not to another, and at such prices and upon such 
cenditions as it may deem most advantageous. 
Contracts like those set out in the bill concerning 
articles made under trade secrets, the same as 
similar contracts concerning articles made under 
a patentora copyright, are oustide the rule of re- 
straint of trade, whether at common law or under 
the federal statute. Hartman v. Park, 145 Fed. 
Rep. 358; Dr. Miles Medical Co. v. Platt, 142 Fed. , 
Rep. 606; Wells & Richardson Co. v. Abraham, 
146 Fed. Rep. 190; Dr. Miles Medical Co. v. Gold- 
waite, 133 Fed. Rep. 794; Bement v. National 
Harrow Ce., 185 U. 8. 70, 22 Sup. Ct. Rep. 747 
46 L. Ed. 1058; Board of Trade v. Christie, 198 
U. S. 236, 252, 25 Sup. Cr. Rep. 637, 49 L. Ed. 1031; 
Garst v. Harris, 177 Mass. 72, 74, 58 N. E. Rep. 
174; Fowle v. Park, ‘131 U.S. 88, 97, 9 Sup. Ct. 
Rep. 658, 33 L. Ed. 67; Park & Sons Co. v. Na- 
tional Wholesale Druggists’ Ass’n, 175 N. Y. 1, 
67 N. E. Rep. 136, 62 L. R. A. 632, 96 Am. St. 
Rep. 578; Standard Fireproofing Co. v. St. Louis 
Co.. 177 Mo. 559, 76S. W. Rep. 1008; Victor Co. 
v. The Fair, 123 Fed. Rep. 424, 61 C. C. A. 58; . 
Heaton-Peninsular Co. v. Eureka Co.,77 Fed: 
Rep. 288,25 C. C. A. 267, 35 L. R. A. 728; Central 
Shade Co. v. Cushman, 143 Mass. 353, 9N. E. 
Rep. 629; Good v. Daland, 121 N. Y. 1.” 








DO FREIGHT CARRYING INTERUR- 
BAN ELECTRIC RAILWAYS IMPOSE 
A SERVITUDE ON STREETS? 





The phenomenal increase in the mileage of 
interurban electric railways and the multipli- 
cation of corporations organized to exploit this 
field renders timely some investigation of the 
question whether these railways when engaged 
in the carriage of both passengers and freight 
impose a new burden on the streets,—the fee 
of which rests in the abutting property own- 
ers,—in the sense that compensation may 
be claimed therefor under the eminent domain 
statute. The business is now in its infancy 
and it is not inconceivable that this form of . 
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transportation may all but supercede the older 
methods. Already the streets of many of our 
cities and towns are traversed by cars used 
in this business which are not greatly less in 
size than those in use on the steam railroads, 
and larger than the railroad cars with which 
our fathers were familiar. The street railway 
in its inception was a purely urban insti- 
tution having for its purpose the speedy and 
enconomical transportation of the residents 
of the town in which it was operated. But 
‘the purely city purpose which the urban 
railway subserved has developed into or been 
supplanted by an entirely different purpose, 
namely, the transportation of passengers from 
city to city over long stretches of intervening 
country. * * * It is built and operated 
mainly to obtain the through travel from 
city to city, and only incidentally to take up a 
passenger in the country town. ‘This through 
travel is unquestionably composed of people 
who otherwise would travel on the ordinary 
steam railroad and would not use the highway 
at all.’’! Latterly they have still further broad- 
ened the scope of their operations and most of 
them are now engaged ina light form of 
freight transportation. Ivis to be noted that 
the cases passing upon this question have had 
to do only with this lighter form of carriage 
but it is not easily seen, on principle, why 
the cars devoted to this form of carriage may 
not be loaded to their full capacity with the 
bulkier forms of freight. 

One good authority divides transportation 
over fixed tracks into two classes: 1. Com- 
mercial railroads, that is, railroads engaged 
ina general passenger business and freight 
traffic, and 2, street railroads, that is, rail- 
roads traversing streets and engaged ex- 
clusively in transportation of passengers 
with their hand luggage and usually within 
city limits but not necessarily.?, The classi- 
fication is not happy in its use of terms, as 
the designation ‘‘commercial’’ would seem to 
fit both classes. The classification has re- 
ceived judicial sanction® and though arbitrary 
imay be used without serious objection. 


1 Zehren v. Milwaukee Electric R. etc., Co., 99 Wis. 
83, 41 L. R. A. 575, 67 Am. St. Rep. 850, 74 N. W. Rep. 
538. 

2 Lewis, Eminent Domain, sec. 110a. 

3 Wilder v. Aurora, Dekalb & Rockford Electric 
Traction Co. (Ill.), 75 N. E. Rep. 194; Linden Land 
Co. v. Milwaukee Electric Railway Co., 107 Wis. 511, 
83 N. W. Rep. 851. 





Under this classification it is the character of 
the traffic and not the motive power used that 
determines whether the railroad is a ‘‘com- 
mercial’’ or a ‘‘street raiiroad.’’* ‘‘It cer- 
tainly can make no difference whether the 
cars of a railroud company are propelled by 
the agency of steam, or of gasoline, or of 
electricity, compressed air, liquid air or any 
other agency which science and the inventive 
genius of man may inthe future bring into 
use. Rather, the character of a railroad com- 
pany is determined by the nature and extent 
and limits put upon its operation by law, or 
otherwise, and by the character and object of 
its corporate creation as shown by its char- 
ter.’’® There is no dissent to the proposition 
that the commercial railroad using steam 
as a motive power, does impose an additional 
burden on the public highways and streets, 
and that such railroads may not be con- 
structed thereon without the payment of 
compensation to the abutting owner of the 
fee.© The courts reason that the use of en- 
gines throwing out volumes of smoke, the pro- 
pulsion of trains at a high rate of speed and 
the great length of the trains render the prop- 
erty of the adjoining owner less convenient, 
and its use by the public more hazardous 
than it would be without such occupancy. 
On the other hand, the courts find no such 
objection to the use of the streets by street 
railroad companies carrying passengers. 
These railroads are held to carry out the pur- 
pose of the dedication of the street by afford- 
ing the people for whose use they were orig- 
inally intended, a speedy and economical 
method of transportation. The cases hold 
that the operation of these roads do not im- 
pose an added burden on the street’ and this 


4 Wilder vy. Aurora, Dekalb & Rockford Electric 
Traction Co. (Tll.), 75 N. E. Rep. 194; Diebold v. Ken- 
tucky Traction Co. (Ky.), 778. W. Rep. 674, 63 L. R. 
A. 687. 

5 Diebold v. Kentucky Traction Co. (Ky.), 77S. W. 
Rep. 674, 63 L. R. A. 687. ‘The fact that its trains are 
to be operated by electricity instead of steam does not 
affect its place in the laws of the state as a railroad,” 
gy v. Collinsville, ete., Electric Co., 108 Fed. Rep. 

13. 

6 Chicago, Burlington & Quincy Railroad Co. v. 
West Chicago Street Railroad, 156 Ill. 255, 29 L. R. A. 
485, 40 N. E. Rep. 1008; Atlanta & W.P. R. Co. v. At- 
lanta, B. & C. R. Co. (Ga.), 54S. E. Rep. 736. 

7 Chicage, Burlington & Quincy R. Co. v. West Chi- 
cago Street Railroad Co., 156 Ill. 255, 29 L. R. A. 485, 
40 N. E. Rep. 1008; Attorney General v. Metropolitan 
R. Co., 125 Mass. 515, 28 Am. Rep. 264; Texas & Pac- 
ific R. Co. v. Rosedale St. R. Co., 64 Tex. 80,53 Am. 
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though electricity is substituted for animals 
as a motive power.* On these propositions 
the courts are agreed, and it is only where 
the interurban railroad becomes a carrier of 
freight that the decisions are not harmonious. 
With courts accepting the doctrine that it is 
the character of the traffic that makes the 
road a commercial railroad amenable to the 
eminent domain laws, and not its motive pow- 
er, the position is very properly taken that 
the construction and operation on a public 
street of an electric railroad extending be- 
tween several cities or towns for the transpor- 
tation of merchandise, personal baggage, 
mail and express matter as well as passen- 
gers, is not a mere exercise of the public 
easement previously acquired by the estab- 
lishment of the street but imposes an addi- 
tional burden thereon and is a taking of 
private property for which the abutting owner 
is entitled to compensation.® 

In a late Ohio decision! ® the court in con- 
sidering the question in a case where an in- 
terurban company was authorized to carry 
boxed and barreled freight, farm produce, ex- 
press matter and the United States mail, uses 
this language: ‘‘All things considered it is 
reasonably certain from the facts found, that 
the practical operation of such a road within 
its capacity must necessarily produce annoy- 
ances and inconveniences to the plaintiffs and 
interfere with their property rights as abutting 
owners of the same general character that re- 
sult from the operation of steam railroads and 


Rep. 789; La Crosse City Ry. Co. v. Highbee, 107 Wis. 
389; Eochels v. Evansville St. R. Co., 78 Ind. 261, 41 
Am. Rep. 561; Chicago, ete., R. Co. v. Whiting St. R. 
Co., 189 Ind. 297, 26 L. R. A. 337, 47 Am. St. Rep. 264; 
Brown v. Duplessis, 14 La. Ann. 842; Nichols v. Ann 
Arbor, ete., St. R. Co., 87 Mich. 361, 49 N. W. Rep. 
538, 16 L. R. A. 371; Nervell v. Minneapolis, ete., R. 
Co., 35 Minn. 112, 27 N. W. Rep. 837, 59 Am. Rep. 303; 
Montgomery v. Santa Ana, etc., R. Co., 104 Cal. 186, 
37 Pac. Rep. 786, 25 L. R. A. 654, 43 Am. St. Rep. 89; 
Rafferty v. Central Traction Co., 147 Pa. St. 579, 23 
Atl. Rep. 884, 30 Am. St. Rep. 763; People v. Ft. 
Wayne, etc., R. Co., 92 Mich, 522, 52 N. W. Rep. 1010, 
16 L. R. A. 752. 

8 Taggart v. Newport St. R. Co.,16 R. I. 669, 7 L. R. 
A. 205. 

8 Chicago & Northwestern Ry. Co. v. Milwaukee, 
Racine & Kenosha Electric Co., 95 Wis. 561; Schaaf v. 
Cleveland, Medina & Southern Ry. Co., 66 Ohio, 215; 
Linden Land Co. v. Milwaukee Electric Ry. & Light 
Co., 107 Wis. 83, 74 N. W. Rep. 538, 67 Am. St. Rep. 
850, 41 L. R. A. 576; Diebold v. Kentucky Traction 
Co. (Ky.), 77S. W. Rep. 674, 68 L. R. A. 637. 

10 Schaaf v. Cleveland, Medina & Southern Traction 
Co., 66 Ohio Si. 229, 64 N. E. Rep. 148. 





become an additional burden on the public 
highway, and a taking of the plaintiff’s prop- 
erty in the same sense.’’ The fact that the 
road is limited to the carriage of one kind of 
freight does not make it any the less a com- 
mercial railroad. !? 

In Illinois the question is squarely met and 
the conclusion definitely announced that, ‘‘a 
railway authorized to carry freight as well as 
passengers becomes a commercial railroad in- 
stead of a street railroad and such railroad 
when laid in a street becomes an additional 
burden on the fee and cannot be laid without _ 
the consent of, or compensation made to, the — 
adjoining property owners.’’!? The courts 
of last resort_in Kentucky!*® and Wisconsin! 4 
take the same sound position. It is submit- 
ted that this conclusion settles in these juris- 
dictions, at least, a vexed question, and one 
largely of first impression, in such a common 
sense way that there will be no need of re- 
treat should the questions arise in a conflict 
between the people and the traction companies 
for a restoration of the highway to some of its 
original uses. 

A somewhat recent deliverance of the Su- 
preme Court of Indiana takes a view directly 
opposed to these holdings. There the posi- 
tien is taken that no added servitude is im- 
posed on the highway by freight carrying in- 
terurban traction companies. The court finds 
the question ‘‘a very practical one to be de- 
termined by the facts of the case and not up- 
on any mere theory or fiction of law. * * * 
If only one car is run the street is occupied 
and obstructed by it to no greater extent than 
it would be by a street car. If two consti- 
tute a train, they will take up no more space 
and do no more injury than a motor car and 
trailer which are commonly run upon street 
railroad tracks when the business of the com- 
pany requires such an additional car. The 
fact that light express matter, passenger bag- 
gage and United States mail are carried on a 
car does not affect the property owner nor 
injure his property. The transportation of 


11 Wilder v. Aurora, Dekalb, ete., Traction Co. 
(Ill.), 75 N. E. Rep. 194. 

12 Wilder v. Aurora, Dekalb, ete., Traction Co. 
(Tll.), 75 N. E. Rep. 194; Linden Land Co. v. Milwau- 
kee Railway Co., 107 Wis. 511, 83 N. W. Rep. 851. 

13 Diebold vy. Kentucky Traction Co., 77S. W. Rep. 
674, 68 L. R. A. 637. 

14 Linden Land Co. v. Milwaukee, 107 Wis. 511, 83 
N. W. Rep. 851. 
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articles of this kind does not create any re- 
semblance between the interurban electric 
railroad and a steam railroad carrying ordin- 
ary goods and merchandise and results in 
none of the annoyances and injuries which 
are caused by either passenger or freight 
trains.on such a railroad. Trains on steam 
railroads are drawn by locomotives of uncom- 
mon size and weight, which constantly emit 
smoke, sparks, cinders, and steam and which 
drup coals of fire from their fire boxes. Their 
passenger trains usually consist of an express 
and baggage car and from one to many large 
and heavy passenger coaches. Freight trains, 
as commonly made up, contain from one to 
twenty or thirty large roughly constructed cars 
for the transportation of coal, iron, coal oil in 
tanks, lumber, live stock and other heavy 
merchandise of every description. Such 
trains, as propelled unavoidably fill the at- 
mosphere in their vicinity with dust, smoke 
and steam, make much noise when running, 
stopping and starting, seriously obstruct the 
streets and street crossings and for consider- 
_ able periods every day, to a great extent, ex- 
clude other travel and traffic from the streets 
on which they are moved. A fair comparison 
of the incidents and consequences attending 
the running of a single interurban electric 
car carrying passengers and baggage, light 
express matter and United States mail mat- 
ter over the streets of a city or resulting 
therefrom, with the real and substantial an- 
noyance, inconvenience, danger and injury to 
property attending the operation of passen- 
ger and freight trains on street railroads will 
demonstrate that most, if not all, the ills and 
injuries anticipated from the former are imag- 
inary, or at least. greatly exaggerated.!* 
This decision makes the question of servi- 
tude depend on the character of the motive 
power employed and the make up of the train 
moving the burden and not upon the charac- 
ter of the traffic. The decision is plainly un- 
tenable. Under its reasoning the burden con- 
cededly imposed upon streets and highways 
by the operation of steam railroads would 
cease on the adoption of a less objectionable 
motive power and the running of smaller 
trains. It is submitted that the conclusion 
most in accord with reason and common 
sense is that of the array of courts which 


15 Mordhurst v. Fort Wayne & Southwestern Trac- 
tion Co., 163 Ind. 268. 





hold that the practical operation of these 
freight carrying traction companies to their 
capacity does result in annoyance and incon- 
venience to abutting property owners of the 
same character though in less degree than re- 
sult from the operation of steam railroads 
and to this extent impose an anditional bur- 
den on the highway, and that this practical 
appropriation of property of the owner of the 
fee cannot be made without making compen- 
sation to such owner. 
Epwarp F. Wuirtr. 
Indianapolis, Ind. 








WHEN PAROL GIFT OF LAND WILL BE SUS- 
TAINED. 





BEVINGTON v. BEVINGTON. 





Supreme Court of Iowa, Feb. 14, 1907. 
A parol gift of land, in order to be sustained, must 
be established by a clear and unequivocal showing, 
but not necessarily by undisputed evidence. 


A parol gift of land will be upheld in equity, if not 
at law, where the donee has gone into possession and 
made permanent improvements. 


Evidence held sufiicient to establish a completed 
gift of the fee of land to plaintiff so that a decree 
quieting plaintiff’s title only to the extent of a life 
estate in the land was erroneous. 


Equity has power to require the execution of a 
deed of real estate and completion of a gift though 
there is no direct proofof an express promise to exe- 
cute such deed. 


WEAVER, C.J.: The plaintiff is a nephew of 
C. D. Bevi» gton, now deceased, from whom he 
claims to derive title by gift of the land in con- 
troversy. ‘The defendants S. G. Bevington and 
Mamie Alexander are the only children and heirs 
at law of said C. D. Bevington, from whom they 
claim the title by inheritance. Prior to the year 
1883 C. D. Bevington, who was a man of large 
wealth, became the owner of a tract of 1,160 acres 
of land in Adair county, Iowa. He was a physi- 
cian residing at Winterset, lowa, and never made 
his home on any part of this land. Prior to the 
date named the plaintiff had for several years 
been living upon other land owned by Dr. Beving- 
ton, near Winterset. About the year 1883 or soon 
thereafter, plaintiff with his family moved into 
the only house then existing on the Adair county 
tract above mentioned. As the statute renders 
him incompetent to testify on that subject, the 
agreement with Dr. Bevington under which 
plaintiff went into possession is not clearly dis- 
closed in the record. It appears, however, that 
he continued to make his home at that place and 
exercised some sort of general supervision over 
the premises. But a small part of the land was 
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cultivated, most of it being utilized as pasture by 
Dr. Bevington. About the year 1891 Dr. Beving- 
ton sold and conveyed to another, 160 acres from 
the large tract, and in 1897 or 1898 disposed of an 
additionai 320 acres. In the latter part of the 
year 1900 he made conveyance of another 320 acres 
including the part upon which the house and out- 
buildings were situated, and very soon thereafter 
still another conveyance of 160 acres, leaving re- 
maining of his original holdings at this place 200 
acres of land on which there were no buildings 
or other improvements save possibly an inclosing 
fence and some acres under plough. Very soon 
after the sale and conveyanée of the land on which 
the buildings were situated and before he re- 
moved therefrom the plaintfff had an interview 
with Dr. Bevington, but his testimony with re- 
spect thereto being excluded, the agreement, if 
any, then made or entered into remains un- 
proved except so far as we may draw legitimate 
inferences from subsequent developments. Af- 
ter this interview plaintiff proceeded to erect a 
house upon the 200 acres remaining unsold as 
above described, and when the building was com- 
pleted in the spring of the year 1901 moved his 
family into it and has since made it his home. 
The house was of a permanent and substantial 
character. During all this time he has been in 
the exclusive occupation and use of the land; he 
has paid the taxes thereon, and has added thereto 
improvements of a permanent character of an ag- 
gregate value, according to his witnesses, of 
$2,000. Dr. Bevington died intestate November 
13, 1903. During the last years of his life he was 
somewhat feeble in health, but was not incapaci- 
tated for business, and kept personal charge and 
control of his affairs until very near the date of 
his decease. 

It is the theory and claim of the plaintiff that, 
after selling off the other tracts of land, Dr. Bev- 
ington gave to him the remnant of 200 acres, and 
that he accepted the same by going into posses- 
sion of the land, putting on buildings and im- 
provements, cutting timber thereon, and other- 
wise exercising dominion and control over it, and 
that the failure of the donor to evidence the gift 
by a formal written conveyance was a mere mat- 
ter of forgetfulness or neglect. This ¢laim finds 
much corroboration in many undisputed circum- 
stances, some of which we have already enumer- 
ated, as well as in the testimony of pumerous wit- 
nesses whose statements are to a greater or less 
extent denied by the defendants. In addition to 
matters already stated, it is to be said that, so far 
as the facts.are shown by the record plaintiff paid 
no rent for the use of this land nor was any rent 
claimed or demanded by Dr. Bevington. Nor 
does any such claim or demand appear ever to 
have been put forward by the defendants herein 
until after the beginning of this action to quiet 
plaintiff’ title, about two years after the doctor's 
death. On the contrary, excepting in a single in- 
stance, of which mention will be made, all of the 
proved acts and declarations of Dr. Bevington 





are in harmony with plaintiff’s claim as to their 
true relation with reference to this property. 
Among other matters of this character sworn to 
by the witnesses are the following: About the 
time piaintiff moved on this tract Dr. Bevington 
told E. Vandewater that he had “given the land 
to Pete” and that Pete ought to set out an orch- 
ard pretty soon or he would not get any use of it 
as he (Peter) was getting pretty old. He further 
said to this witness that he had neglected to 
make the deed, but that he would attend to it. 
Henry Vandewater, who bought the land on 
which the old house was situated, says the doc- 
tor asked him at the time of that transaction to 
find him a purchaser for another 160 acres and 
added ‘“‘that would leave me 200 acres, and I 
would give that to Pete.”’ Very soon after this 
conversation the 160-acre tract was sold and 
about the same time plaintiff began making im- 
provements on the remainder. Another witness 
applied to Dr. Bevington to buy the 200-acre tract 
and was told by him, “I wouldn’t sell that to 
you, I give that to Pete and haven’t anything 
more to do with it.’’ To another he said (refer- 
ring evidently to the interview hereinbefore men- 
tioned) that Pete had come down to Winterset 
and asked him to furnish materials with which 
to build, but he had answered: ‘No, you go 
ahead and build and improve to suit yourself, I 
intend you shall have it.’’ To another be said: ‘I 
give him (Peter) that piece of land up there, and 
he bas got to put on the improvements himself.”’ 
To a daughter of plaintiff he spoke of the farm as 
belonging to her father, and said: ‘Ihave given 


it to him, and as soon as the roads get better we 


will come up and make the deed.’’ To another 
daughter, after inquiring of her how her father was 
progressing with the improvements, he said that 
‘¢‘Pete has done just what I told him to do, and 
now I must do my part. I must goright up there 
and fix up the deed.”” In 1902 a witness who ap- 
plied to Dr. Bevington to purchase or rent a site 
for a blacksmith shop upon this tract of land was 
referred by him to plaintiff, saying he “had given 
it to Pete.’’ Over against this array of testimony 
we have to set the fact that no deed was in fact 
ever delivered, and the further fact to which al- 
lusion has been made that, within a few months 
before his death, a railroad was constructed 
across the land in question, and on application of 
the representative of the company Dr. Bevington 
made a conveyance of the right of way and re- 
ceived and receipted for the agreed consideration 
for which he did not account to the plaintiff. The 
agent secured the right of way, who is one of 
counsel for the defense, swears that, in response 
to an inquiry by him, plaintiff said that the land 
was owned by the doctor, but according to plaint- 
iff’s version his answer was: “It is mine when 
Uncle Doc. gives me a deed.”” The defendant 8. 
G. Bevington makes no claim to any knowledge 
as to the nature of the agreement or understand- 
ing between his father and plaintiff under which 
the latter made his home upon and improved the 
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200-acre tract. The other defendant, Mrs. Alex- 
ander, who remained longer at home with her 
father, and was in a somewhat better position to 
have received some information on the subject, 
testifies: “I did state to Mrs. Vandewater 
that I did know that my father had given this 
land to Peter Bevington for life. I knew he was 
in possession of it and occupying it, and the way 
I understood it, and always understood it, neither 
my brother or I, or any one connected with the 
estate, had anything to do with it or any rights to 
it—at least until Peter A. Bevington died.” 
There is considerable evidence, but none without 
dispute, that for some time after the death of their 
father both of the principal defendants recognized 
the validity of plantiff’s claim of title and prom- 
ised to make him a conveyance thereof. 

Such, in a general way, is the case made by 
plaintiff. The strength of the defense, as we 
have noted, consists largely in the presumption 
which attached to the paper title, the lack of di- 
rect and positive evidence concerning the agree- 
ment between Dr. Bevington and the plaintiff, 
and the act of the doctor in making conveyance 
of the railroad right of way. As the issue to be 
determined is principally one of fact, we have 
given the record very careful consideration, and, 
while either result may leave room for possible 
doubt as to its correctness, we are quite strongly 
of the opinion that the clear preponderance of 
the evidence is in favor of the plaintiff. While 
the gift is in one sense a large one, yet, in view of 
the fact of the wealth of the donor, and the fact 
that he had but two children to share in his large 
estate, it was not extravagant. It quite clearly 
appears that he regarded plaintiff, who was a 
near relative and had served him many years, as 
having a claim on his assistance, if not his affec- 
tion, and it is wholly at variance with his appar- 
ent generous nature and disposition to suppose 
that he would have allowed plaintiff to expend 
his labor and money in building upon and im- 
proving this land without some right or title 
therein other than that ofa mere tenant at suf- 
ferance. Concerning his conveyance of the rail- 
road right of way it is to be noted that, under the 
condition of the record title, if was necessary in 
any event that conveyance should come from him, 
and t» that extent at least his act was not incon- 
sistent with the alleged gift. It was also natural, 
perhaps, for him to feel that, as the gift had not 
yet been perfected by deed, and as the subject of 
the gift was still left to his donee unimnaired 
(except by the burden of the right of way), he 
was justified in receiving and retaining the con- 
sideration for such conveyance. This explana- 
tion is certainly more reasonable than it is to say 
that a half dozen wituesses have deliberately 
committed perjury or that Dr. Bevington in his 
repeated statements corcerning his gift of the 
land to plaintiff was indulging in conscious false- 
hood. True, many of the circumstances shown 
on behalf of the plaintiff are not inconsistent with 
the gift to him of a life estate in the land as de- 





creed by the trial court if that decree has any 
other support in the evidence. Neither party 
pleaded or claimed the existence of a life estate, 
and not until the case was on trial did the de- 
fendants appear ever to have suggested its possi- 
bility. By their pleadings they denied all right 
of the plaintiff in the land except as a mere ten- 
ant at will and brought an independent action 
against him to recover rent from the time he 
went into possession. On the trial no witness 
testified to anything having any tendency to 
show the gift of a mere life estate except the 
statement or concession made by Mrs. Alexander 
as a witness in behalf of the defendants to which 
we have already called attention. But even she 
does not claim or pretend ever to have heard or 
known of any conversation or agreement between 
her father and the plaintiff concerning the mat- 
ter, and her statement that she ‘‘always under- 
stood”’ that plaintiff was in possession of the land, 
and that neither she nor her brother nor any one 
else connected with the estate “had anything to 
do with it or any rights to it, at least until Peter 
A. Bevington died” is a concession of much sig- 
nificance. It involves an admission that plaint- 
iff was rightfully in possession of the land under 
a valid agreement with Dr. Bevington, and that 
the estate thus acquired by him was ‘‘at least’’ 
for life—the form of expression indicating some 
degree of doubt in the witness’s own mind 
whether the gift was not of something greater 
than a life estate. The failure of the defendants 
to appeal makes the question we are to decide 
not so much whether there was a gift of any kind 
as it is whether the gift was of a life estate or of 
afee. We confess our entire inability to find in 
the evidence any ground on which to sustain the 
decree of the district court establishing the ex- 
istence of a life estate. This conclusion being 
reached, the record leaves no alternative but to 
find that appellant has prevailed upon the fact 
issues. On the law of the case appellees contend 
that, even conceding the truth of all matters tes- 
tified by the witness for the plaintiff, it is still in- 
sufficient to establish a completed gift and shows 
at most a mere unexecuted intention to give the 
land to plaintiff. That proposition would be 
true as to the effect of the testimony of some of 
the witnesses, but, while the statements refuted 
by them do not tend to show a mere intention, 
they are followed and supported by others clearly 
tending to show a gift actually made, and all 
taken together make up a formidable case. It is 
not true, indeed, counsel do not argue, that the 
delivery of a formal conveyance is absolutely es- 
sential to a parol gift of land when possession has 
been taken and improvements have been made by 
the donee. Butitis urged that, to establish the 
gift by parol, the proof must be clear and con- 
clusive. Undoubtedly such a gift will be upheld 
only on a clear and unequivocal showing. Tru- 
man v. ‘Truman, 79 Iowa, 506, 44 N. W. Rep. 721. 
This does not mean, of course, that the proof in 
support of the gift must be undisnuted. Sucha 
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rule would mean, in practical operation, that no 
contested claim of gift could ever be established. 
The law requires nothing more than that the re- 
sult shall not be reached by a mere balancing of 
doubts or probabilities, but by clear and unequi- 
vocal proof of facts upon which a court or jury 
may reach a reasonably satisfactory conclu- 
sion. In other words the rule does not re- 
quire absolute certainty but reasonable cer- 
tainty of the truth of the ultimate fact in con- 
troversy. Neale v. Neale, 9 Wall. (U. 8S.) 1,19 
L. Ed. 590; Wylie v. Charlton (Neb.), 62 N. W. 
Rep. 220. While there are some earlier cases to 
the contrary. the rule is now well established that 
parol gifts of land where the donee goes into pos- 
session and makes permanent improvements will 
be upheld in equity if not at law. Moore v. Pier- 
son, 6 Iowa, 298, 71 Am. Dec. 409; Peters v. 
Jones, 35 Iowa, 512; Neale v. Neale, 9 Wall. (U. 
S.) 1, 19 L. Ed. 590; Wooters v. Hale, 83 Tex. 
563, 19 S. W. Rep. 134; Lobdell v. Lobdell, 36 N. 
Y. 327; 14 Am. & Eng. Ency. Law (2nd Ed.), p. 
1041; Kurtz v. Hibner, 55 Ill. 514, 8 Am. Rep. 
665; Freeman v. Freeman, 43 N. Y. 34, 3 Am. 
Rep. 657; Potter v. Smith, 68 Mich. 212, 35 .N. 
W. Rep. 916; Poullain v. Poullain, 76 Ga, 420, 4 
$. E. Rep. 92; Wylie v. Charlton (Neb.), 62 N. 
W. Rep. 220; Ford v. Steele (Neb.), 48 N. W. 
Rep. 271; Fairfield v. Barbour (Mich.), 16 N. W. 
Rep. 230; Burkholder v. Ludlam, 30 Grat. (Va.) 
255, 32 Am. Rep. 668; Story v. Black, 5 Mont. 50, 
1 Pac. Rep. 1, 51 Am. Rep. 37; Woodbury v. 
Gardner, 77 Me. 71; Dozier v. Matson, 94 Mo. 
332, 7S. W. Rep. 268, 4 Am. St. Rep. 388; Ung- 
ley v. Ungley, 22 Eng. Rep. 535; Hugus v. 
Walker, 12 Pa. 173; Law v. Henry, 39 Ind. 414; 
Haddon v. Haddon, 42 Ind. 378; Smith v. Yocum, 
110 Ill. 145. 

In Freeman y. Freeman, supra, the New York 
court says that a parol promise to give Jand, fol- 
lowed by acceptance of the possession and erec- 
tion of improvements, stands in equity on an 
equal footing with a parol promise to sell where 
possession is surrendered and the purchaser per- 
forms on his part. [t is not a case, the court says, 
of a promise without a consideration. ‘‘Anything 
that may be detrimental to the promisee or bene- 
ficial to the promisor, in legal estimation, will 
constitute a good consideration for a promise. 
Expenditures made in permanent. improvements 
upon land with the knowledge of the owner, in- 
duced by his promise made to the party making 
the expenditure to give the land to such party, 
constitute in equity a consideration for the prom- 
ise.” Says the Supreme Court of Arkansas: 
**Chancery will not decree performance of a mere 
voluntary agreement. But, when a donee enters 
into possession and makes improvements on the 
land, the money thus expénded on faith of the 
gift is a consideration on which to ground a claim 
for specitic performance.’’ Guynn v. McCauley, 
32 Ark. 97. ‘To the same effect is the language 
of the Supreme Court of the United States: 
**And equity protects a parol gift of land equally 





with a parol agreement to sell it, if accompanied 
by possession and the donee induced by the 
promise to give it has made valuable improve- 
ments on the property.’’ Neale v. Neale, supra. 
In Kurtz v. Hibner, supra, decided by the Illinois 
court it is said: ‘‘A court of equity will always 
enforce a promise upon which reliance is placed 
and which induces the expenditure of labor and 
money in the improvement of land. Such a 
promise rests on a valuable consideration. The 
promisee acts upon the faith of the promise. We 
can perceive no important distinction between 
such a promise and a sale.’’ In the case of Pot- 
ter v. Smith, 68 Mich. 212, 35 N. W. Rep. 916, a 
gift of land was upheld under circumstances 
much less favorable to the donee than we have 
in the instant case. There the donor after mak- 
ing the parol gift, had mortgaged his property 
for his own benefit, and later had made a deed of 
a part of the property toa third person and still 
later included it all in a deed of general assignment 
for the benefit of his creditors, and yet, as the 
donee had taken possession under the gift and 
improved the property the gift was upheld as 
against all other claims except the mortgage, 
which was sustained by reason of an estoppel in 
pais. A like rule has been applied in Minnesota. 
Schmitt v. Schmitt (Minn.), 103 N. W. Rep. 214. 
Where a large number of persons testified to 
statements made by the owner of land in his 
lifetime to the effect that he had given the land 
in question to plaintiff, and that plaintiff fixed it 
up to suit himself, and where it was shown that 
plaintiff went into possession and expended 
$1,100 in improving the property, the gift was 
held to be sufficiently established, although the 
mother and other members of the family testitied 
that they had never heard of the gift, and that 
the father had always spoken of the property as 
his own, and that be used a stable on the land for 
keeping his own cow and horse. Loney v. 
Loney (Md.), 38 Atl. Rep. 1071. Speaking of the 
effect of the proved statements and the declara- 
tions of the deceased the court says in language 
which is peculiarly applicable to the case before 
us: “The evidence of the many witnesses 
who testify distinctly and positively to the old 
man’s declarations to this point requires that we 
should believe it. None of the witnesses for the 
defense were present when the father’s declara- 
tions on this subject are alleged to have been 
made, and the contradiction to them is altogether 
inferential.’’ Then, after referring to the entry 
of the donee into possession and the making of 
the improvements, the court proceeds: ‘This 
action on his part consummated his title in equity 
and it could not be affected or defeated by subse- 
quent statements or conduct by the giver.”’ As to 
the sufficiency of admissions and statements by 
the alleged donor as evidence of a gift, see, also, 
our own cause of Franklin v. Tuckerman, 68 Iowa, 
572, 27 N. W. Rep. 759. Inacase where there was 
no direct proof of an express promise to execute 
a deed it has been said that ‘‘a court of equity is 
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not without power to require the execution of a 
deed of real estate, though evidence should not 
show an express sgreement”’ therefor. See also, 
Drum vy. Stevens, 94 Ind. 181; Burton v. Duffield, 
2 Del. Ch. 130; Darke v. Smith, 14 Utah, 35, 45 
Pac. Rep. 1006; Floyd v. Floyd, 97 Ga. 124, 24 
S. E. Rep. 451; Ward v. Edge, 100 Ky. 757, 39S. 
W. Rep. 440. We have cited sufficient authority 
to indicate the equitable rule that a gift of land, 
once fairly made and accepted by taking actual 
possession of the property and expending some 
substantial amount in money or labor in its 
permanent improvement, will not be allowed to 
be defeated because of the donor’s failure to 
make a formal and sufficient conveyance. We 
think, also, that, under the law of evidence as 
applicable to this class of cases, the fact of the 
gift bas been clearly and satisfactorily estab- 
lished. 

It follows that the decision appealed from must 
be reversed, and that plaintiff's title be quieted as 
prayed. 

Reversed. 


Nore.—Equity Has Power to Require the Execu- 
tion of a Deed of Real Estate and Completion of a 
Gift Though There is no Direct Proof ofan Express 
Promise to Execute Such Deed.—The principal case 
is upon a subject about which there has been some 
conflict of opinion, but it seems to be pretty generally 
concluded that the rule is well settled according to 
that laid down {n the principal case, which is calcu- 
lated to do equity in such cases. This is in accord- 
ance with the rule that where a party enters upon 
real estate and does work in accordance with a parol 
promise to convey to the parties so performing, the 
parol promise wiil be enforced in equity. Cross v. 
Johnston (Ark.), 88S. W. Rep. 945. Says the Arkan- 
sas court in such acase: ‘‘The grounds upon which 
the doctrine has been based are two, the possession 
would expose the vendee to liability as a trespasser, 
and for the rents and profits, unless he was permitted 
to show the authority under which he entered, and 
evidence having been admitted to prove the verbal 
contract for this purpose there is nothing in the stat- 
ute which prevents a court from giving its fuil force 
and effect in the establishing of the contract by such 
evidence; and secondly, in the language of an eminent 
equity judge, ‘the acknowledged possession of a 
stranger on the land of another is not explicable, ex- 
cept upon the supposition of an agreement, and is, 
therefore, constantly being received as evidence of an 
antecedent contract, and as sufficient to authorize an 
inquiry into its terms, the court regarding what has 
been done as a consequence of the contract.’”? Pom- 
eroy on Contracts, sec. 115, 61 Cent. L. J. 363. The 
same reasoning applies to the facts in the principal 
case with equal foree. Every day the place was oc- 
cupied and work of improving it going on in the life 
time of the donor was inexplicable, except on the 
ground of an agreement and the court had a right to 
inquire intoits terms. The cas2 is so well considered 
and full of decisions upon the subject that it is not 
necessary for a further note upon the subject. It is 
just the kind of a case some of our subscribers will be 
looking for, because it is one likely to frequently re- 
cur in one of the forms we have endeavored to point 


out. 
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DISBARMENT. 

’ An attorney at law who learns that the views of the 
members of the court of which he is an officer, relat- 
ing to the decision of acause pending in said court 
and undetermined, which were expressed and record- 
ed in the consideration of the cause in private confer- 
ence, have either through wrongful methods or the 
treachery of some one necessarily entrusted with the 
secrets of the court become known to an outside par- 
ty, who is using the information for his own sdvan- 
tage for the purpose of obtaining money from liti- 
gants, owes aduty to promply inform the court of 
such conduct. 

One who exercises the privileges granted to him as 
an attorney at law is under an obligation to maintain 
the respect justly due to the court of which he is an 
officer, and to furnish information of conduct tending 
to discredit the court or to create suspicion as to the 
integrity of its members, and a failure to do so, with- 
out justification or excuse, is cause for disbarment. 

An attorney who, when informed by a certain per- 
son that the latter has, through the treachery or 
wrongful methods of one having confidential relations 
with a justice of the supreme court, obtained inside 
information as to the status ofa cause then pending 
in such court, not only fails to inform the court of the 
fact, but acts as the agent of such person in submitting 
from him a proposition to attorneys in the pending 
case to contro] the decision thereof for a money con- 
sideration, is guilty of gross misconduct and should 
be disbarred.—The People ex rel. W. H. Stead, Attor- 
ney General, v. Richard 8, C. Reaugh. 224 Ill. Adv. 
Sheets, 541.—National Corporation Reporter. 








CORRESPONDENCE. 
ADMINISTRATION OF JUVENILE COURTS. 
Editor of the Central Law Journal: 

I have read with considerable interest your edito- 
rial on the ‘‘Administration of a Juvenile Court,” and 
I feel iike indorsing most thatis there set forth. It 
is certain that these juvenile courts have at last come 
to stay, forthey perform a large and important and 
useful part of the criminal and guasi-criminal pro- 
cedure of this country. I cannot, however, agree with 
you that the judges of these juvenile courts should 
be appointive. Indeed, the history of the judiciary of 
this country does not establish the fact beyond ques- 
tion that an appointive judiciary is superior to the 
elective. And itis certain that an elective judiciary 
is more responsive to the public demands and the 
actual public needs. And in a representative form of 
government this is very important. And the plan you 
suggest of making the appointment, by the governor, 
the superintendent of public instruction of tke state, 
and the similar officer in the city where the court is 
intended to be established, is one of the worst, as it 
seems to me. For what peculiar qualifications can 
the appointment of such a power have over a local 
appointive commission, if an appointment is to be 
made at all? The immediate needs of a community 
can be best determined by some local authority al- 
ways, and to my mind that authority is the people 
themselves. Let us constantly keepin mind that the 
administration of justice that is near to the masses is 
most nearly the ideal condition. ‘And is it not the 
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most satisfactory also because generally the most ef- 
ficient and responsive? We think so. 
DuANE Mowry. 


[Note.—We are glad to note the growing interest in 
the work ofa juvenile court. We know that there is 
a difference of opinion upon the subject of the selec- 
tion of the judges of this court. Also on the question 
of whether it is better to elect any judge, than. to ap- 
point him. We regard the duty of the president of 
the United States shirked, unless he carefully looks 
into the qualifications of every United States judge 
with the utmost care to be right. The due adminis- 
tration of the law is the most important function of 
government, and it consequently follows, that the 
most important function of the president of the United 
States is the selection of the judges who are to admin- 
ister the law. The manner of the performance of this 
duty on the part of the presidents of our nation, at 
least since Mr. Harrison’s time, is a disgrace to the 
nation in a great number of instances. This is be- 
cause the selections have been left to senators and 
congressmen, instead of being most carefully attend- 
ed to by the president himself. The importance of 
this duty does not seem to have been brought home 
to the president or we should expect to see more care- 
fulattehtion shown in this most important ofall the 
duties ofthe president. But where will you find so 
great a difference between the judges who are elected, 
and those who are appointed, to say that there have 
been more mistakes where the judges have been ap- 
pointed. Butto give a live instance. Suppose the 
office of juvenile judge of Utak had been elective, 
would Judge Brown have been selected to fill the 
place? If he had not we believe that the juvenile 
court there would have been a total failure, or at least 
nothing to. speak of as compared with that builrup 
by Judge Brown. It is more than likely, judging 
from reports we have of Judge Lindsey’s position, 
that he will not be re-elected at Denver, Colorado. 
And yet if any man deserves well of the Colorado 
people, it is Judge Lindsey. 

When it comes to the selection of a juvenile court 
judge by the people, the theory is all well enough, but 
the fact is the people had nothing to do withit. He is 
selected by the prime movers of a political ring. 
Judge Brown was chosen by a commission and was 
not a citizen of the State of Utah when the juvenile 
court laws were passed, although he was the author 
of them in the main. In Massachusetts the judges 
have been appointed with the most beniticent results. 
A juvenile court judge, to be a success, must have pe- 
culiar qualifications, and such a person must be care- 
fully searched out. When the selection of such a 
judge is left to the governor, the superintendent of 
the public schools and the superintendent of the pub- 
lic schools of the place where the court is to be estab- 
lished, the very method itself must impress the 
parties upon whom the responsibility rests, with the 
need of the greatest care in the selection. If the pres- 
ident of the United States had impressed upon him 
the importance of his giving the greatest care in the 
selection of the judges of our various United States 
courts there would be better timber selected in those 
places where the appointments have beena disap- 
pointment to the people and the attempted adminis- 
tration of justice a disgrace to our government. Much 
care is given by the president in the selection of the 
judges of the Supreme Court of the United States with 
satisfaction. With the executive fully impressed with 
the importance of great care in the selection of so im- 





portant a position as that of a juvenile court judge, I 
am thoroughly convinced, that such a method, would 
be infinitely better than electing him. His qualifications 
are not so much in the fact of his being learned in the 
law, as that he kuows children and knows how to 
gain their confidence, and it may be necessary to go 
out of a state to find such a person and bring him in, 
as they did in Utah, where the best administered ju- 
venile court in the country is to befound and the best 
laws established.— Editor. 








BOOK REVIEWS. 


REMSEN ON WILLS. 


This work by Mr. Daniel S. Remsen, of the New 
York Bar, is calculated to meet the requirements of 
the profession as appears from the preface which 
shows that, it is prepared with special reference to 
(1) planning a will suitable to the testatcr’s wishes, 
family and estate; (2) in preparing a will that shall, 
if possible, accomplish the testator’s purpose without 
dispute and be capable of withstanding legal assaults, 
and (3) determining when and by whom the probate 
of a will may be successfully contested. The theory 
of this work is that a well prepared will, besides be- 
ing acredit to the profession, is a safeguard to the 
estate of the testator and happiness to his family, and 
that when a contest of a willis begun, it should be 
entered up advisedly. The point of view taken in 
this work issaid to be from a post-mortem stand- 
point; that is at a time when mistakes may be avoided, 
or, if already made, may be corrected—a time when 
most satisfactory and valuable professional services 
may be rendered. In pursuance of this plan the 
writer has endeavored, without attempting to be ex- 
haustive or going too much into detail, to take ad- 
vantage of the successes as well as the failures of 
others in the preparation of wills. The successes are 
represented by the plans of and extracts from the 
wills which form Part II of the work, and the failures 
by litigated cases discussed in Part I and mentioned 
in the notes with duplicate citations wherever possi- 
ble. Many of the states have copied the New York 
Code in making up their own laws. Professor Gray 
said, when writing on the Rules Against Perpetuities: 
“In no civilized country is the making of a will so 
likely to fail of success as in New York.’’ The fact 
that so fine alawyer as Mr. Samuel J. Tilden wrote 
his own will which was broken when contested, 
speaks volumes for the correctness of Prof. Gray’s 
statement. So it will appear that, this work is calcu- 
lated to be sufficient for alarge number of the,states. 

This work is evolved from an almost overwhelming 
mass of law and precedent selection which seems to 
have struck Mr. Remsen as being the most practical 
and the text indicates a wise discrimination. The 
author says: ‘From the same material other persons 
might have selected differently and perhaps more 
wisely, for as Lord Coke says: ‘Wills and the con- 


. struction of them do more to perplex a man than any 


other learning.’” This seems to be a work worthy a 
place in every lawyer’s library. 

It is a one volume work of 839 pages, bound in 
buckram, and published by Baker, Voorhis & Co., 


New York. 
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HUMOR OF THE LAW. 


Overshrewd lawyers often furnish their adversaries 
with weapons. ‘Did you see this tree that has been 
mentioned by the roadside?” an advocate inquired. 

“Yes, sir, I saw it very plainly.” 

“Tt was conspicuous, then?” 

The witness seemed puzzled by the new word. He 
repeated his former assertion. 

‘*What is the difference,’ sneered the lawyer, ‘‘be- 
tween plain and conspicuous?” 

But he was hoist with his own petard. The witness 
innocently answered: 

“T can see you plainly, sir, among the other law- 
yers, though you are not a bit conspicuous.”’ 


A certain squire of the city, who betrays his patri- 
otism by presiding in a small office painted red, white 
and blue, and located along the Panhandle tracks, 
had a case before him the other day which attracted 
an unusual crowd to the temple of justice. A young 
fellow was up before him ona charge stealing brass, 
and his friends were out in full force to see that he 
got a fair show. 

Before the case opened, the noise and confusion be- 
came so great that his horor declared that the next 
man to indulge in any unusual outbreak would be 
ejected from the room. He had hardly ceased speak- 
ing when a young man shouted, at the same time 
waving his hat above his head: 

“Hooray fur Squire Hooligan!” 

“Put him out,” roared the court, and in another 
instant the young man found himself being rushed to 
the door. Order having been restored once more, bis 
honor ordered that the prisoner be brought before the 
bar for trial. The court officer hurriedly glanced 
about through the crowd and then a great light sud- 
denly fell upon him. 

“Can’t do it, your honor,” he replied. “The young 
fellow you just put out was the prisoner.” 
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1, ABATEMENT AND REVIVAL — Pendency of Other 
Action.—In an.action to recover the possession of shares 
of stock the pendency of another action held not a bar.— 
Leigh v. Laughlin, Ill., 78 N. E. Rep. 563. 

2. ACCIDENT INSURANCE—Estorpel to Deny Corporate 
Powers.—lIn an action on a premium note given for bur- 
glary insurance, insured held not entitled to defend on 
the ground that the writing of such insurance was ultra 
vires.—Banker’s Mut. Casualty Co. v. First Nat. Bank of 
Council Bluffs, lowa, 108 N. W. Rep. 1046. 

8. ACCORD AND SATISFACTION—Pleading.—In an ac- 
tion by a consumer of electricity against the electric 
company to recover for sums paid in excess of charges 
made to others for a similar service, an allegation of the 
answer held not sufficient as an allegation of accord and 
satisfaction or of a release.—Armour Packing Co. v. Ed- 
ison Electric Illuminating Co.,100 N. Y. Supp. 609. 

4. ACTION—Pollution of Stream.—A ripariau proprietor 
may maintain a suit to enjoin several upper riparian 
proprietors, acting independently, from depositing re- 
fuse in the stream, which operated to pollute the same.— 
Warren v. Parkhurst, N. Y., 78 N. E. Rep. 579. 

5. AMiccus CuRIAE—Contentions.—W here the owner of 
an irrigation ditch rested his right to have his appropri- 
ation determined solely on the ground that the notice in 
the original proceeding was insufficiently published, the 
court would not pass on other questions raised by amici 
curie.—Farmers’ Union Ditch Co. v. Rio Grande Canal 
Co., Colo., 86 Pac. Rep. 1042. 

6. APPEAL AND ERROR—Damages.—Where plaintiff 
was not entitled to recover at all, she was not prejudiced 
by the court’s refusal to submit the question of her right 
to exemplary damages.—Jobhnson v. Johnson, Mich., 108 
N. W. Rep. 1011. 

7. APPEAL AND ERROR — Directing Judgment.—The 
court of appeals, on reversing judjment dismissing the 
complaint after the setting aside of a verdict for plaint- 
iff, will not direct judgment on the verdict, a question of 
fact being involved.—Rand v. Iowa Cent. R. Co.,N. Y., 
78 N. E. Rep. 574. 

8. APPEAL AND ERROR—Harmless Exclusion of Evi- 
dence.—The exclusion of evidence offered by the de- 
feated party after the submission of the case does not 
warrant a reversal where it would not have changed the 
result.—Taylor v. Industrial Mut, Deposit Co.’s Receiver, 
Ky., 96 8S. W. Rep. 462. 


9. ATTORNEY AND CLIENT—Mutuality of Claims.— 
Where one member of a firm of attorneys employed by 
executors collected and retained money belonging to 
the estate, the executors, when sued for fees by another 
member, after dissolution of the firm were entitled to 
set off the amount so collected and retained.—Lupton v. 
Taylor, Ind., 78 N. E. Rep. 689. 


10. ATTACHMENT—Property Subject. —An attaching 
creditor of an agent held to acquire no right to money 
deposited in the agent’s name by his principal to enable 
the agent to pay his principal’s debts. — Anderson v. 
Taylor, lowa, 108 N. W. Rep. 1051. 
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11. BANKRUPTCY—Bills and Notes.—The burden is on 
plaintiff to show that the notes sued on were left with 
the agent of the maker to be delivered on the happen- 
ing of a contingency.—Jones yv. Jones, Me., 64 Atl. Rep. 
815. 

12. BANKRUPTCY—Debts Discharged.—Under the ex- 
press provisions of Bankr. Act, ch. 541, § 17, subd. 4, debts 
created by the fraud of a bankrupt while acting ina 
fiduciary capacity are exempt from the operation ofa 
discharge.—Forbes v. Keyes, Mass., 78 N. E. Rep. 743. 

13. BANKRUPTCY—Trusts.—Where a father uses money 
of his sons without their consent to buy a farm, and 
thereafter sells the farm at a profit, the profits when in- 
vested become an asset in the hands of the trustee in 
bankruptcy of the father.—Merrill v. Hussey, Me., 64 
Atl. Rep. 819. 

14. BENEFIT SOCIETIES—Beneficiaries —Where insured 
was coerced into a murriage which he never consum- 
mated, his pretended wife was not his widow within an 
insurance certificate, payable to insured’s “‘widow or 
other heirs.”—Grand Lodge K. P. v. Smith, Miss., 42 So. 
Rep. 59. 

15. BILLS AND NotTESs—Alterations.—Where, in an 
action on a note against three makers, it was found that 
the signature of one of them was a forgery, a judgment 
against the other two held unauthorized under the an- 
swer.— Beem Vv. Farrell, lowa, 108N. W. Rep 1044. 

16. BONDS—Pleading in an Action on Administrator’s 
Bond.—In an action on an administrator’s bond a plea 
of nil debet was improper, and an unverified plea of non 
est factum was insuflicient to justify the admission of evi- 
dence to sustain the same.—McDonald v. People, IIll., 78 
N. E. Rep. 609. 

17. BILLS AND NOTES—Waiver of Demand.—Where an 
indorser of a note when he waived demand and protest, 
knew the facts which released him, his ignorance as to 
their legal effect would not relieve him from the waiver. 
—loole v. Crafts, Muss , 78 N. E. Rep. 775. 


18. BILL OF EXCEPTIONS—Amendment.—Where there 
isany good reason for amending a bill of exception, 
the proper course held the striking of the case from the 
docket and remission to the court in which the excep- 
tions were allowed that an amendment may be there had. 
—Barnes v. Squier, Mass., 78 N. KE. Rep. 731. 


19. BOUNDARIES— Monuments and Field Notes. —If 
there is any variance between field notes and monuments 
set up bythe United States government surveyors, the 
monuments must prevail.—Strunz v. Hood, Wash., 87 
Pac. Rep. 45. 


20. BROKERS—Right to Commissions.—Defendant hav- 
‘ing sold property to a purchaser procured by a broker 
through an unauthorized advertisement, held lable to 
the broker for commissions.—Maloon v. Barrett, Mass., 
78N. H. Rep. 560. 


21. CARRIERS—Ipjury to Live Stock Shipment.—In an 
action to recover damages for injuries to live stock in 
transit, which are accompanied by the owner, or his 
agents, the burden is on the owner to show that the 
loss was occasioned by the carrier’s negligence.—Cleve 
v. Chicago, B. & Q. Ry. Co., Neb., 108 N. W. Rep. 982. 


22. CARRIERS—Injury to Passenger —A street railway 
company held liable to a passenger injured in a collision 
between a car and a wagon ofa third person, where the 
company’s negligence in whole or in part caused the in- 
jury.—Forsythe v. Los Angeles Ry. Co., Cal., 87 Pac. Rep. 
24. 


23. CHATTEL MORTGAGES — Equitable Mortgage.—A 
subcontract for the performance of certain government 
improvements held not to operate as an equitable mort- 
gage on the subcontractor’s personal property used in 
the performance of the work.—M. T. Lewman & Co. v. 
Ogden Bros., Ala., 42 So, Rep. 102. 


24, COMPROMISE AND SETTLEMENT—Evidence.—In an 
action by a servant for wrorgful discharge held proper 
to refuse a requested instruction that the receipt and use 
of a‘check given by defendant to plaintiff would operate 





us a full satisfaction of plaintiff’s claim.—Procter v. Ho- 
bart M. Cable Co , Mich., 108 N. W. Rep. 992. 

25. CONSPIRACY—Sympathetic Stcikes.—Union brick- 
layers and masons employed by a contractor on other 
buildings cannot legally strike because the contractor 
was working on a building on which work was being 
dove by nonunion pointers, employed by the owners of 
the building.—Pickett v. Walsh, Mass.. 78 N. E. Rep. 753. 

26. CONSTITUTIONAL LAwW—Corstruction.—A particular 
construction given toa constitutional provisiun by the 
legislative and administrative departments held of 
weight in determining the construction of the provision. 
—Cook County v. Healy, Ill.,78N.E. Rep. 623. 

27. CONSTITUTIONAL LAW—Due Process of Law.—A tax 
on real property without allowing any deduction for 
debts of the owner is not a taking of property without 
due process of law.—Paddell v. City of New York, 100 N. 
Y. Supp. 581. 

28. CONSTITUTIONAL LAW—Police Power. — Where a 
controversy over the boundary jine between counties 
had existed for over 100 years, it presented no exigency 
that required the immediate and arbitrary exercise of 
the state’s police power involving an invasion of pri- 
vate rights.—Litchfield v. Bond, N. Y., 78 N. E. Rep. 719. 

29. CONSTITULIONAL Law—Regulation of Gas Charges. 
—Where legislature fixes maximum rate for gas company 
too high, those for whom the service is performed suffer 
no impairment of their constitutional rights.—Brooklyn 
Union Gas Oo. v. City of New York, 100 N. Y. Supp. 570. 

30. CONTRACTS—Rescission .—A party to a contract held 
not warranted in rescinding it, for alleged default in 
making advances as required by its provisions.—St. Re- 
gis Paper Co. v. Santa Clara Lumber Co., N. Y.,78 N. E. 
Rep. 701. 

31. CONTRACTS—Validity of Object.—An agreement be- 
tween persons contemplating the formation of a corpor- 
ation that no more than a limited number of shares of 
stock shall be issued to any one stockholder is binding 
upon the parties to the agreement, though not on the 
corporation.—H ladovec v. Paul, Ill.,78 N. E. Rep. 619. 


32. CORPORATIONS—Canadian Winding Up Act.—Under 
the Canadian Winding-up Act a Canadian court cannot 
wind up a corporation created by the laws of West Vir- 
ginia.—In reGreat Northern Const. Uo., 160 N. Y. Supp. 
564. 

33. CORPURATIONS—Powers of Company.—As between 
a corporation and the public, any reasonable doubt as to 
the granting of corporate power will be resolved in favor 
of the public.—Banker’s Mut. Casualty Co. v. First Nat. 
Bank of Council Bluffs, lowa, 108 N. W. Rep. 1046. 

34. CORPORATIONS—Stock Assessment.—In an action to 
recover a stock assessment made by the consent of all 
the directors of a cofporation, defendant being one of 
them, evidence held to sustain judgment for plaintiff.— 
Mirage Irr. Co. v. Sturgeon, Neb., 108 N. W. Rep. 977. 

35 CourtTs—Custody and Care of Records.—Supreme 
court held to have jurisdiction to act on petition of 
clerk for construction of law as to his rights and duties 
in control of court records.—Ez parte Browa, Ind., 78 N. 
E. Rep. 553. 

36. CRIMINAL EVIDENCE — Confessions.— A defendant 
cannot bc prejudiced by the admission of his confession 
which he voluntarily acknowledges under oath is true.— 
State v. Johnny, Nev., 87 Pac. Rep. 3. 

37. CRIMINAL TRIAL—Argument of Counsel.—An at- 
torney who has in his argument in a criminal case made 
improper remarks held not entitled to justify his course 
by saying that he was answering improper statements, 
unless such statements are preserved in the record.— 
Flynn v. People, Ill., 78 N. E. Rep. 617. 

38. CRIMINAL TRIAL—Discharge of Jury Without Ver- 
dict.—The court in a criminal case has no right to dis- 
charge the jury on their mere statement that they have 
been unable to agree, without inquiry as to their ability 
to agree.—People v. Parker, Mich., 108 N. W. Rep. 999. 


39. CRIMINAL TRIAL— Effect of Taking Exhibits into 
Jury Room.—The error in a criminal case arising from 
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the fact that the jury took to the jury room exhibits in- 
troduced in evidence without the consent of detendant, 
as required by Code Cr. Proc. § 425, held not reversible 
error under section 542.—People v. Dolan, N. Y., 78 N. E. 
Rep. 569. f 

40 CRIMINAL TRIAL—Waiver of Objections — Where 
defendant failed to demur, but went to trial on the issues 
raised by the pleadings as they stood, he could not ob- 
ject on exceptions that two counts of the declaration did 
not state a cause of action.—Ward v. Merriam, Mass., 75 
N. K. Rep. 745. 

41. DEATH—Parties Defendant.—W here injuries result- 
ing in death occurred by the concurrent negligence of 
twoor more persons, decedent’s representatives may 
make all jvint tort feasors defendants or may 
prosecute an action against them severally.—Mangan v. 
Hudson River Telephone Co., 100 N. Y. Supp. 539. 

42. DEEDS—Conflicting Descriptions.— Rule that grantee 
may elect between conflicting descriptions in deed held 
not to upply where no election was made, and it did not 
appear that either description was more favorab.e to 
him than the other —Hornet v. Dumbeck, Ind ,78N. E. 
Rep. 691. 

43, DEEDS—Indorsement on Plat.—The word “convey” 
indorsed on a plat held not to convey the fee of streets 
independent of un effective statutory dedication.—City 
of Leadville v. Coronado Min. Co.,'Colo., 86 Pac. Rep. 
1034. e 

44. DEEDS — Mental Capacity. — The marriage of a 
grantor two months after the barial of his first wife, with 
whom he had lived 52 years, held not conclusive proot of 
imbecility or mere incapacity.—Dean v. Dean, Lowa, 108 
N. W. Rep. 1051. 


45. DEEDS—Record.—Record of a deed by the depositary 
without authority prior to the death of both grantors, at 
which time it was to be delivered, held not to change its 
character so as to vest a present interest in the grantee. 
—Leonard v. Leonard, Mich., 108 N. W. Rep. 985. 


46. DEPOSITIONS—Commission from Foreign Court.— 
A subpoena issued under the commission of a foreign 
court to take testimony ina state must be vacated for 
jurisdictional defects.—Jn re Great Northern Const. Co., 
100 N. Y. Supp. 564. 


47. DESCENT AND DISTRIBUTION — Disinheritance of 
Heir.—An heir at luw is not to be disinherited except by 
express words in the will or necessary implication aris- 
ing from them.—Jn re Reed’s Estate, Del., 64 Atl. Rep. 
822. 

48. DISMISSAL AND NONSUIT—Public Use.—The public 
use requisite to the exercise of eminent domain held not 
necessarily by the whole community or of any consider- 
able portion of it.—Madera Ry. Co, v. Raymond Granite 
Co., Cal , 87 Pac. Rep. 27. 


49. DISMISSAL AND NONSUIT— Validity.—Where a will 
contest was erroneously dismissed for contestant’s fail- 
ure to appear, a conversation had between the judge and 
one of contestant’s attorneys after submission of the 
motion to dismiss held immaterial.—Jn re Dean’s Estate, 
Cal.,87 Pac. Rep. 13. 


50. EJECTMENT— Title to Support Action. — The rule 
that plaintiff must recover on the strength of his own 
title held not applicable in an action based solely on the 
prior actual possession of plaintiff as against a mere 
trespasser, or one claiming only under a later posses 
sion.—Dondero v. O’Hara, Ual., 86 Pac. Rep. 935. 


51. ELECTRICITY—Charges.—A corporation engaged in 
furnishing electricity held not entitled to charge a cus- 
tomer greater rates than itcharges others for the same 
service and under the same conditions.—Armour Pack- 
ing Co. v. Edison Electric Illuminating Co., 100N. Y. 
Supp. 605. 


52. ELECTRICITY—Defective Wires. —A complaint for 
the death of a person coming 1n contact with a live wire 
held bad on demurrer for failing to allege that the wire 
fell by reason of its defective condition.—Aiken v. City of 
Columbus, Ind., 78 N. E. Rep. 637. 





53. EMINENT DOMAIN— Condemnation Proceedings — 
In condemnation proceedings by a railroad, held, that 
there was no prejudicial error in admitting the testi- 
mony of a witness in other condemnation pruceedings.— 
Madera Ky. Co. v. Raymond Granite Co., Cal., 87 Pac. 
Rep. 27. 

54. EsSTOPPEL—Option to vurchase Mining Lease.—The 
grantors of an interest in an option tv purchase mining 
claim, held estopped to claim that their deed was not a 
perfected and delivered instrument. — Larsh v. Boyle, 
Colo., 86 Pac. Rep. 1000. 

55. EVIDENCE—Assessment Lists. —In proceeding by 
commonwealth to assess omitted property, parol proof 
held admissible to show property to which assessment 
lists referred. — Commonwealth v. American Tobacco 
Co., Ky., 96S. W. Rep. 466. 

56. KVIDENCE— Declarations of Agent. — Where the 
president of a bank who was also a director acted as its 
ugent in discounting certain notes, ‘declarations by him 
as to the application of certain payments held admissi- 
ble as against the bank.—National Bank «f Commerce of 
San Diego v. Schirm, Cal., 86 Pac. Rep. 981. 

57. EVIDENCE— Effect of Failure to Produce.—If a par- 
ty to acivil or criminal case has evidence peculiarly 
within his own knowledge and does not produce it, it is 
presumed tbat, if produced, its effect would be detri- 
mental to bim.—Western Union Telegraph Oo. v. McClel- 
land, Ind., 73 N. E. Rep. 672. 

58. EVIDENCE—Rebuttable Presumptions.-The presump- 
tion that letters mailed and telegrams sent in due course 
of business, were received by the uddressee, is rebutta- 
ble, and whether it has been rebutted is for the jury.— 
Long Bell Lumber Co. v. Nyman, Mich., 108 N. W. Rep. 
1019. 


59. EVIDENCE — Relevancy.—A question asked of a 
passenger, in an action for injuries, as to whether she 
had ridden horseback or muleback since she got hurt 
held properly disallowed as calling for irrelevant evi- 
dence —Southern Ry. Co. v. Cothran, Ala., 42 So. Rep. 
100. 


60. EXECUTORS AND ADMINISTRATORS— Appointment. 
— Where an order appointing a public administrator for 
the estate of u nonresident was withont jurisdiction, he 
could not contest the appointment of another in a court 
having jurisdiction.—Jn re Davis’ Estate, Cal., 87 Pac. 
Rep. 17. 

61. EXECUTORS AND ADMINISTRATORS — Fraudulent 
Conveyance of Assets.—Anexecutor and testamentary 
trustee may sue in his representative capacity to set 
aside aconveyance made by him and his co-executors 
and co-trustees as procured by fraud, though he was a 
party to the fraudulent transaction.— Smith v. David 
Stevenson Brewing Co., 100 N. Y. Supp. 521. 


62. EXECUTORS AND ADMINISTRATORS—Order of Final 
Distribution.—A judgment approving an administrator’s 
account, and ordering final distribution, cannot be re- 
viewed or set aside in a suit on the administrator’s bond 
unless it be impeached for fraud.—McDonald v. People, 
1ll., 78 N. E. Rep. 609. 


68. FRAUDULENT CONVEYANCES—Goods Sold for Ante- 
cedent Debt.—A bill of sale in payment of an antecedent 
debt protects the vendee to the same extent as if there 
had been a new consideration, if taken in good faith.— 
Starr v. Dow, Neb., 108 N. W. Rep. 1065. 


64. FRAUDULENT CONVEYANCES—Mortgage Priority.— 
Fraud of a mortgagor in procuring an assignment of a 
first mortgage to his daughter with the intent to defraud 
his creditors, held insufficient to give a subsequent mort- 
gage on the land priority over the mortgage so assigned. 
—Hatch v. Daugherty, Mich., 108 N. W. Rep. 986. 


65. FRAUDULENT CONVEYANCES — Relinquishment of 
Minor Son’s Wages. —Future earnings of minor children 
are not assets of the father to which creditors have any 
right to look, so as to prevent their relinquishment by the 
father, though insolvent.—Merrill v. Hussey, Me., 64 Atl. 
Rep. 819. . 
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66. FRAUDULENT CONVEYANCES—Remedits of Credit- 
ors.—In an action to subject to a judgment a lot standing 
in the name of one other than the jadgment debtor, evi- 
dence that improvements on the lot as well as the lot 
itself had been purchased by the one in whose name the 
title stood held admissible under the general denial.— 
Veercamp v. Goodrich, Colo., 86 Pac. Rep. 1017. 

67. H1GHWAyY — Injury to Traveler. — Proof that a 
traveler on a public highway injured by a defect therein 
knew of the defect and could have ot served the dunger, 
is not conclusive proof of contributory negligence — 
Cutting v. Inhabitants of Shelburne, Mass., 78 N. E. Rep. 
752. 

68. HUSBAND AND W1FE—Debts of Husband.—A_ wife’s 
disability to bind herself for the payment of her hus- 
band’s debts may be urged after judgment if timely done. 
—Beasley v. Jenkins, La., 42 So. Rep. 145. 

69 HUSBAND AND WIFE—Fraudulent Conveyances.—A 
husband’s absolute control of community property un- 
der Civ. Code, § 172, heid to cease on the property bec: m- 
ing homesteuad.—Yurdley v. San Jouquin Valley Bunk, 
Cal., 86 Pac. Rep. 978 

70. HUSBAND AND W1FE—Husband as Agent of Wife.— 
Where a husband leases a house and neither his wife 
nor any other memberof his family were mentioned in 
the matter of the lease, the husband was not the agent 
of the wife.— Biuncni v. Del Valle, La., 42 So. Rep. 148. 

71. HUSBAND AND WiFE—Surety for Husband.—Where 
a married woman execuied a mortgage in consideration 
of an assignment of a note of her husband, she did not 
thereby become surety for her husband, but was the 
principal debtor —Sample v. Guyer, Ala., 42 So. Rep. 106. 

72. INDICTMENT AND INFORMATION—Amendment.—An 
information may be amended so us tocharge the com- 
mission of the offense anywhere within the jurisdiction 
of the cvurt.—State v. Abrams, Iowa, 108 N. W. Rep. 
1041. 

78. INDICTMENT AND INFORMATION—Rape.—A person 
charged with rape may be convicted of an assault with 
intent to commit rape.—People v. Murphy, Mich., 108 N. 
W. Rep. 1009. 


74. INJUNCTION—Corporations —Stockholders in a cor- 
poration held entitled to enjoin the prosecution of a man- 
damus proceeding to compel the officers to issue certain 
stock in violation of the stockholders’ rights under a 
certuin contract —Hladovec v. Paul, [ll , 78 N. E. Rep. 
619. 

75. INJUNCTION Dissolution for Inadequacy of Bond. 
—A preliminary injunctional order shonid not be dis- 
solved because of the inadequacy of the bond, except on 
the failure to comply with an order for additional se- 
curity.—Wingert v. Snouffer & Ford, Iowa, 108N. W. 
Rep. 1035. 


76. INNKEEPERS—Injury to Guest.—Whether a stair- 
way in a hotel were defective because brass strips fast- 
ened to the front edge of the steps were raised up from 
1-4 to 8 § of an inch, held for the jury.—Braman v. Stew- 
art, Mich., 108 N. W. Rep. 964. 


77. INTOXICATING LIQUORS—Sale to Inebriate.— Where 
the sale of liquor by defendant J to plaintiff’s father did 
not contribute to cause the latter’s death, plaintiff had 
no cause of action against J, under Comp. Laws 1897, § 
5398.—Johnson v. Johnson, Mich., 108 N. W. Rep. 1011. 


78. JUDGMENT — Conclusiveness. — Where there is a 
trial and judgment in replevin, the jadgment is conclus- 
ive on the parties and their priviesin an action on the 
replevin bond as to all matters which were or might 
have been litigated under the issues.—Jackson v. Mor- 
gan, Ind., 78 N. E. Rep. 633. e 


79. JUDGMENT—Irrigation.—Except as specially pro- 
vided by statute orin case of fraud, decrees in statutory 
proceedings under the Irrigation Act are conclusive on 
the parties thereto.—Farmers’ Union Ditch Co. v. Rio 
Grande Canal Co., Colo., 86 Pac. Rep. 1042, 


80. JUDGMENT—Res Judicata.—Where a foreclosure de- 
cree was fraudulently entered for an excessive amount, 





the mortgagors’ right to sue to vacate the same was not 
dependent on their ability to pay the amount that might 
be found due on the accounting.—Estudillo v. Security 
Loan & Trust Co , Cal , 87 Pac. Rep. 19. 

$1. JUSTICES uF THE PEACE—Trespass to Land.—The 
failure of a plaintiff suing in justice court for a trespass 
to land to give evidence of his right to any part of the 
land does not deprive the justice of jnrisdiction to enter 
judgment fur defendant for the costs.—State v. Justice 
Court of Carson ‘lp, Nev.,$7 Puc Rep. 1. 

82. LANDLORD AND TENANT - Care Required of Land- 
lord.—Where a landlord maintains a passage for the 
common use of several tenants, he is bound to keep it 
in such condition as it was in or purported to be in at 
the time of the letting, but he 1s not bound to changethe' 
mode of construction.—Andrews v. Williamson, Mass., 
78 N. E. Rep. 737. 

8%. LANDLORD AND TENANT—Injuriés to Tenant’s Wife. 
—Where plaintiff’s wife was not seriously injured by an 
apparent defect in the floor, therc being only an abrais- 
ion of the skin, there wus no liability on the part of the 
landlord therefcr.— Bianchi v. Del Valle, Lu., 42 So. 
Rep. 148. ; 

84. LANDLORD AND TENANT—Relation Between Tenant 
and Subtenant.— Leases to a subtenant for the full term 
creute the re.ation of landlord and tenant as between the 
original lessee and the subiessee if they so intend.— 
Mausert v. Christidn Feigenspan, N. J., 64 Atl. Rep. 801. 

85. LIBEL AND SLANDERK—Credit Associations.—Where 
a retail merchant was reported delinquent by a member 
of an association of wholesalers through a mistake of 
fact, the question of walice was immaterial in determin- 
ing the actual damages sustained. — Woodhouse v. 
Powles, Wash , 86 Pac. Rep. 1063. . 

86. LICENSES—Scope.—A license to enter on plaintiff’s 
land to construct a pipe line of good substantial charac- 
ter held not to justify an entry to construct a line of a 
substantially defective character.—Graham v. Redlands 
Heights Water Co., Cal., 86 Pac. Rep. 989. 

87. LIFE INSURANCE—Forfeiture.—That insurer wrong- 
fully declared a policy forfeited during the lifetime of in- 
sured held not to constitute a breach of contract, entitl- 
ing the latter to recover damages.—Kelly v. Security 
Mut. Life Ins. Co.,N. Y.,78 N. EK. Rep. 584. 

88. LIMITATION OF ACTIONS—New Promise.—An ac- 
knowledgment of a debt sufficient to remove the bar of 
limitations must be & direct admission of a present sub- 
sisting debt which the party is liable and willing to pay. 
—Throop v. Russel, Mich., 106 N. W. Rep. 1013. 

$89. Lis PENDENS — Effect.— Where complainant in 
partition filed a lis pendens on the commencement of the 
suit, a judgment in his favor fur costs against certain of 
the parties was a prior lien to a mortgage executed on 
their share pendente lite, under Comp. Laws 1897, §§ 8980, 
11,080.—Larbour v. Patterson, Mich., 108 N. W. Rep. 973. 

90. MANDAMUS—Compelling Hearing.—Mandamus will 
lie to compel the judge of a district court to grant a 
hearing in a matter with respect to which, under the 
rules of his court, parties are entitled to a hearing.— 
Berthelot v. Hotard, La., 42 So. Rep. 90. 

91. MANDAMUS—Local Option Election.—Mandamus is 
not the remedy where a local option election is held on 
an insufficient petition therefor.—Kennedy v. Warner, 100 
N. Y. Supp. 616. 


92. MANDAMUS — When Granted.—Where there is a 
remedy by appeal the court will not order mandamus to 
compel the judge a quo to issue an injunction to resirain 
the enforcement of the judgment.—Beasley v. Jenkins, 
La., 42 So. Rep. 145. 


93. MASTER AND SERVANT—Assumed Risk.—A brake- 
man crushed between a freight car and acattle chute 
located near the track, held to have assumed the risk as 
a matter of law,—Wilson v. Lake Shore & M. S. Ry. Co., 
Mich., 108 N. W. Rep. 1021. 

94, MASTER AND SERVANT—Defective Appliances.— 
Where an employer had actual notice of a condition 
which should have led him to make an investigation of 
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an appliance, he must be deemed to have had notice of 
every defect therein which an inspection would have re- 
vealed.—Libby, McNeill & Libby v. Cook, Ill., 78N. E. 
Rep. 599. 

95. MASTER AND SERVANT—Defective Machinery.—An 
employee injured while attempting to stop machine he 
was operating held not guilty of contributory negli- 
gence aS amatter of law.—Hanvan vy. American Steel 
& Wire Co., Mass., 78 N. E. Rep. 749. 

96. MASTER AND SERVANT—Defective Walk Ways.—In 
av action for injuries toa servant by the breaking ofa 
bridge, the complaint held not defective for failure to 
show that the bridge was a part of the “ways, works or 
machinery” of defendant’s plant.—Lbirmingham Rolling 
Mill Co. v. Rockhuld, Ala. , 42 So. Rep. 96. 

97. MASTER AND SERVANT—Duty to Obey Rules.—A 
servant is bound to obey all the reasonable rules and in- 
structions of the master with reference to the conduct of 
the business.—B:own v. Northern Pac, Ry. Co., Wash., 
86 Pac. Rep. 1053. 

98. MASTER AND SERVANT—Duty to Warn —A master 
held not guilty of negligence in failing to warn a servant 
of the danger of being struck by flying pieces of steel 
which was perfectly obvious to a person of ordinary in- 
telligence.—Cripple Creek Sampling & Ore Co. v. Souza, 
Colo., 86 Pac. Rep. 1005. 

99. MASTBR AND SERVANT—Duty to Warn Servant.—A 
master held not negligent in failiog to warn painters not 
to use acertain ladder asa staging, if they were all to 
work upon itat once.—Jacobsou v. Favor, Mass.,78 N. &. 
Rep. 7638. 

100. MASTER AND SERVANT—Fellow Servant.— The mo- 
torman and conductor of a street car held fellow serv- 
ants of the motorman and conductor of another street 
car on the line.—Berg v. Seattle, R. & S. Ry. Co., Wash., 
87 Pac. Rep. 34. 

101. MASTER AND SERVANT—Injury to Servant.—In an 
action by employee against railroad company for in- 
juries received by fall of bridge held error to submit 
case to jury.—M’Guire v. Lehigh Valley R. Co., Pa , 64 
Atl. Rep. 825. 

102. MECHANICS’ LiENS—Action to Enforce.—In an ac- 
tion to enfurce on a building a mechanic’s lien for work 
done for a tenant, the question whether materials had 
been so affixed to the building asto become a part there- 
of, was aquestion of fact.—Stevenson v. Woodward, 
Cual., 86 Pac. Rep. 990. 

103. MECHANICS’ LIENS—Property Subject to Lien.— 
A materialman held entitled to satisfaction of his entire 
debt out ofasingle lot on which he claimed a lien, 
though a part of the improvements were constracted on 
an adjoining lot.—Perkins v. Boyd, Colo., 86 Pac. Rep. 
1045. 


104. MECHANICS’ LIENS—Right to Enforce.—The ab- 
sence of intention, at the time a materialman furnishes 
goods for the construction of a building, to assert a lien, 
held not to: preclude the enforcement of a lien.—Knud- 
son-Jucob Co. v. Brandt, Wash., 87 Pac. Rep. 43. 

105. MINES AND MINERALS—Discovery of Mineral After 
Staking Claim.—Discovery of mineral, though made 
after staking and record of the claim, held to inure to 
the benefit of the locator as of the date of the discovery 
made.—Heuley v. Rupp, Colo., 86 Pac. Rep. 1015. 

106. MINES AND MINERALS—Location of Claim.—The 
posting and recording of notices of location of mining 
claims in January, 1884, held ineffective except as acts 
in pais to mark the surface location of the claims.—Dag- 
gett v. Yreka Min. & Mill Co., Cal., 86 Pac. Rep. 968. 

107. LINES AND MINERALS—Mining Partnership.—In a 
suit to recover an interest in a mine, certain facts held 
not to have warranted plaintiff’s mining partners in for- 
feiting his interest in an option to purchase the mine.— 
Larsh v. Boyle, Colo., 86 Pac. Rep. 1000. 

108. MONEY PaIpD—Voluntary Payment.—One paying 
by mistake taxes on real estate not owned by but as- 
sessed to him, cannot recover from the owner.—Bateson 
v. Phelps’ Estate, Mich., 108N. W. Rep. 1079. 





109 MONEY RECEIVED—Rights of Parent.—Wherea 
father took money belonging to his two minor sons, 
without their consent, and made partial payments onthe 
price of a farm, the title to which he took, the sons 
had a valid claim against the father for the amount of 
the money so taken.—Merrill v. Hussey, Me., 64 Atl. Rep. 
819. 

110. MORTGAGES—Foreclosure —Where lien claimants 
were made codefendants toa suit to foreclose a mort- 
gage, the existence and priority of their liens and their 
right to a surplus may be adjudicated on their answer 
without the filing of across bill.—Gouwens vy. Gouwens, 
Ill., 78 N. KE. Rep. 597. 

111. MUNICIPAL CORPORATIONS—N uisance.—W here the 
known use of uw structure existing in a steeet is of a 
charact:r which is manifestly dangerous to persons 
rightfully using the street, the structure is a nuisance 
for which the municipality is liable forinpjurics sustained 
in consequence thereof.—W heeler v. City of Fc. Dodge, 
Iowa, 108 N. W. Rep. 1057. 

112. MUNICIPAL CORPORATIONS—Rights of Taxpayers. 
—In a suit by ataxpayer to restrain city officials from 
issuing bonds under a conspiracy to use the money for 
an unlawful purpose held on demurrer to the bill that 
the character of the officials and probability of their so 
conspiring, could not be considered.—Bates v. City of 
Hastings, slich., 108 N. W. Rep. 1005. 

113. NEGLIGENCE—Defective Appliances.—An employ- 
er held negligent in furnishing for the useof its em- 
Pplyees a chain which by reason of crystallization due to 
constant use has only one half its apparent strength — 
Ford v. Eustern Bridge & Structural Co., Mass., 78 N. KE. 
Rep. 771. 

114. NEGLIGENCE—Extent of Injury.—A question asked 
of plaintiff’s physician,in an action against a carrier for 
injuries, whether, if plaintiff had broken a rib or ribs, 
they would be sufficiently healed to have enabied her to 
travel with any degree of comfort within a week or 10 
days held irrelevant.—Southern Ry. Co. v. Cothran, Ala., 
42So0 Rep. 100. 

115. NEGLIGENCE—Knowledge of Danger —Wherean 
employee of a telephone company went upon a pole to 
work on the telephone wire it did not imply a license to 
interfere with an electric light wire on the same pole.— 
Mangan v. Hudson River Telephone Co., 100 N. Y. Supp. 
549. 

116. NEGLIGENCE—Question For Jury.—When there is 
no room for difference of opinion as to the existence of 
contributory negligence, the case should be taken from 
the jury.—Brown v. Northern Pacific Ry. Uo., Wash., 
86 Pac. Rep. 1053. 

117. NEGLIG#NCE—Question For Jury.—The question 
of the contributory negligence of a spectator at an auto- 
mobile speed contest injured by being struck by an auto- 
mobile held for the jury.—Johnson vy. City of New York, 
N. Y., 78 N. KE. Rep. 715. 

118, PRINCIPAL AND SURETY—Contract of Suretyship.— 
A note reciting that it was collateral to another note de- 
scribed, held acontract of suretyship as defined by Civ. 
Code, § 2831.—National Bank of Commerce of San Diego 
v. Schirm, Cal , 86 Pac. Rep. 981. 


119. TAXATION—Jurisdiction of Courts.—That property 
is assessed too low held no ground for relief in courts, 
their jurisdiction being limited to omissicn to list atall. 
—Commonwealth v. American Tobaccco Co., Ky., 96 8. 
W. Rep. 466. 


120. WILLS—Testamentary Capacity.—An instruction on 
testamentary capacity that testator’s mind and memory 
atthe time he made the will should be compared with 
his condition ata time when his sanity was not ques- 
tioned, held not erroneous as misleading.—Dillman v. 
McDanel, I1].,78 N. E. Rep. 591. 


121. WITNESSES—Communications Between Husband 
and Wife.—Testimony as to private communications be- 
tween husband and wife, overheard by the witness, is 
admissible against the husband.—Commonwealth v 
Everson, Ky., 96 8. W. Rep. 460. 
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